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TO PLAINTIFFS AND THEIR ATTORNEYS OF RECORD:

PLEASE TAKE NOTICE that on February 9 2009 , at 1:30 p.m. in Courtroom

790 of the above-entitled Court, located at 255 East Temple Street, Los Angeles

4 California, 90012 , defendant ConocoPhillips Company ("ConocoPhillips ) will and

does hereby move for summary judgment as to the claims of plaintiffs Raudel

Covarrubias and David Simmons ("Plaintiffs

This motion will be made pursuant to Federal Rule of Civil Procedure 56 on the

ground that there is no triable issue of material fact as to any of the causes of action

alleged in Plaintiffs ' Complaint and that ConocoPhillips is entitled to summary

10 judgment as a matter of law as to the following issues:11 1. ConocoPhillips is entitled to judgment as a matter of law with respect to

12 Plaintiffs ' claim for allegedly " failing to allow meal periods" because the undisputed

13 evidence establishes that Plaintiffs never missed any meal periods, and thus Plaintiffs

14 cannot create a genuine issue of material fact as to an essential element of their meal

15 break claim.16 2. ConocoPhillips is entitled to judgment as a matter of law with respect to

17 Plaintiffs ' claim for allegedly "failing to allow meal periods" because Plaintiffs cannot

18 establish a genuine issue of material fact as to whether ConocoPhillips failed to provide

19 Plaintiffs with meal periods as required under California law.20 3. ConocoPhillips is entitled to judgment as a matter of law with respect to

21 Plaintiffs ' claim under California s unfair competition law because Plaintiffs cannot

22 establish a genuine issue of material fact with respect to their meal break claim, upon

23 which their unfair competition claim is based.24 This motion will be based on this Notice of Motion, ConocoPhillips

25 Memorandum of Points and Authorities in Support of its Motion for Summary

26 Judgment as to Plaintiffs Raudel Covarrubias and David Simmons, the Declaration of

27 Anastasia Boles in Support of Co no coP hill ips ' motion and the documents and records
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attached thereto , any oral argument that may be presented at the hearing on this motion

and any other matter that the Court deems appropriate.

This motion is made following the conference of counsel pursuant to Local Rule

3 which first took place on December 3 2008.

Dated: January 7 , 2009 AKIN GUMP STRAUSS HAUER & FELD LLP
Catherine A. Conway
Anastasia M. Boles
Jeremy F. Bollinger

Isl Catherine A. Conway
ne onway

Attorne~s for Defendant
CONOCOPHILLIPS COMPANY
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MEMORANDUM OF POINTS AND AUTHORITIES

I. INTRODUCTION

Plaintiffs Raudel Covarrubias ("Covarrubias ) and David Simmons ("Simmons

(collectively "Plaintiffs ) work for ConocoPhillips as Operators at the company

refinery in Wilmington, California. Their schedule is governed by a l2-Hour Shift

Agreement proposed by their union, and agreed to by ConocoPhillips, in 1997. Under

this agreement, Plaintiffs work " 12 consecutive hours exclusive of meal period which

means they get paid for the entire 12-hour shift and still get meal breaks. (emphasis

added). Plaintiffs testified at deposition that they take as many meal breaks as they

10 want, for as long as they want - and get paid for that time. Indeed, their meal breaks

11 sometimes last 45 minutes to an hour in length. The undisputed evidence demonstrates

12 that these two Plaintiffs had ample time for many private pursuits during their shifts

13 including preparing large group meals , socializing with other Operators, taking personal

14 calls , and smoking several cigars. And, despite their positions as local union leaders

15 neither ever complained to management or brought a grievance about missed or

16 interrupted meal periods.17 Despite having conceded to having extraordinary freedom to take whatever meal

18 breaks they wanted pursuant to the union-negotiated agreement, Plaintiffs have

19 nonetheless filed this putative class action lawsuit alleging they were denied meal

20 breaks in violation of the California Labor Code. 1 The undisputed evidence dooms their

21 claims. Their own deposition testimony proves that they cannot establish any genuine

22 issue of material fact as to essential elements of their claims. Thus, ConocoPhillips is

23 entitled to summary judgment on Plaintiffs ' first claim for the following two reasons.

26 
Although Plaintiffs bring this lawsuit along with Stephen Swader, another

27 individual plaintiff, and the United Steel; Paper & ~orest~TRubber, Manufacturing,
Energy, Allied Industrial & Service WorKers International union~ AFL-CIO, CLC

28 ("USW"), giv:en the disparate deposition te~timony, 90nocoPhillips brings this motion
for summary Judgment only as to Covarrubias and SImmons.illim 
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First, neither Covarrubias or Simmons can establish that they ever missed a meal

period or had one interrupted. On the contrary, the undisputed evidence shows that

Plaintiffs regularly took uninterrupted meals , some of which lasted up to an hour. Both

testified that the timing and length of their meal breaks was completely within their

discretion as Operators. Further, despite being union representatives , neither Plaintiff

complained about not receiving meal breaks to management. Because Plaintiffs cannot

offer evidence to support their claims, summary judgment is warranted.

Second, ConocoPhillips is entitled to judgment as a matter of law on Plaintiffs

meal break claims because, even if Plaintiffs had decided to forego a meal , neither

Covarrubias or Simmons can prove that ConocoPhillips forced them to forego meal

periods in violation of California Labor Code ~~ 226.7 and 512. Under California law

an employer is obligated only to provide meal breaks - not police employees to force

them to take breaks that are available. Because Plaintiffs can offer no evidence that they

were forced into skipping meal periods , their claims are legally deficient.

Covarrubias and Simmons cannot evade this fatal defect by arguing that the

available breaks were insufficient because they were required to stay at the refinery

during their meal period and their meal period is subject to interruption - though neither

offered evidence that their meal periods actually were interrupted. Plaintiffs ' theory of

what California law requires is misplaced. California courts have long recognized that

on-site meal periods are proper as long as the employees are paid for that time.

Moreover, Plaintiffs and the USW affinnatively agreed to a policy that provided for paid

meal periods. Plaintiffs , therefore, cannot establish any defect in the meal period policy.

Finally, Plaintiffs ' second claim - for a representative action under California

Unfair Competition Law ("UCL") - is based entirely on their meal claims. Because

those underlying claims fail as a matter of law, so do the derivative UCL claims.

I I I I

I I I I

I I I I
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II. STATEMENT OF FACTS

A. Background Of ConocoPhiUips ' Refineries And The Union Agreement.

ConocoPhillips operates four refineries in California - Los Angeles ("LAR"

(comprised of two separate facilities , Carson and Wilmington), Rodeo and Santa Maria.

(Statement of Uncontroverted Facts ("UF") No. 1.) PlaintiffUSW is the collective

bargaining representative of the putative class members at each of these facilities and a

collective bargaining agreement ("CBA") between ConocoPhillips and the USW sets

forth the wages, hours and working conditions of the employees. (UF No.10 The 12-hour shift worked by Covarrubias and Simmonsis pursuant to a USW-

11 proposed and negotiated" 12- Hour Shift Agreement" which is meant to "provideD

12 guidelines for use in administering a l2-hour shift schedule." (UF No. ) This

13 agreement was proposed by the USW in 1997 and then renegotiated in 2002. (UF

14 No. ) It has remained unchanged since 2002 although the CBA was extended in 2006.

15 (UF No. ) The " 12-Hour Shift Agreement" provides that " 12-hour shift employees

16 work a schedule consisting of" 12 consecutive hours exclusive of meal period. (UF

17 No. 6) (emphasis added).18 Pursuant to the 12- Hour Shift Agreement, Operators generally work a rotating 12-

19 hour shift, and are paid for the entire 12 hours of their shift, in addition to any overtime.

20 (UF No. ) The 12-hour shifts typically run from 6:00 a.m. to 6:00 p.m. and from

21 6:00 p.m. to 6:00 a.m. the following day, although shift schedules for the various units

22 are adjusted based upon the desires of the unit employees. (UF No. ) Most employees

23 rotate shifts from a day schedule to a night schedule. (UF No.24 In negotiating the 12- Hour Shift Agreement, the union and company understood

25 that Operators have broad discretion and flexibility to take as many paid meal periods as

26 they wish. As Stephen Swader, chair of the union negotiating committee for the 1997

27 negotiations, testified:

ill1m 
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But my example of someone taking an hour meal break and let's say five

breaks to smoke, none of those breaks would be deducted. They would be

paid for the full 12 hours; is that correct?

Yes.

(UF No. 10. See also (UF No. 11) (Patrick Prosser testimony that " (I)t is also

contemplated that operators on that 12-hour shift schedule will have sufficient time to

eat a meal or have opportunities for rest during that 12-hour period. ); (UF No. 12)

(Prosser testimony that "(O)perators enjoy a great deal of freedom to manage their work

during that 12-hour shift period, so they have the flexibility to take breaks and have a

10 meal whenever their work and the timing of their activities pennit it."); (UF No. 13)

11 (Prosser testimony: "When we say ' monitoring, ' we re not talking about sitting and

12 staring for 12 straight hours at a monitor or device.. . the operators themselves have a

13 high degree of flexibility to manage the process as best they can in regards to doing it

14 safely, efficiently, and getting things prepared for maintenance and whatnot."15 Plaintiff Covarrubias was a member of the union negotiating committee in 1997

16 when the USW bargained for and won the l2-hour shift for Operators, as was Plaintiff

17 Stephen Swader. (UF No. 14). Covarrubias, in fact, signed the 2002 CBA. (UP

18 No. 15.19 The CBA also provides that the USW is responsible for helping to ensure a

20 healthy and safe work environment. To that end, the USW agreed that a joint

21 ConocoPhillips-USW committee on health and safety ("Joint Committee ) is to address

22 and correct any health and safety issues at the Refineries. (UF No. 16.) This Joint

23 Committee is to meet at least once a month for the "purpose of jointly considering,

24 inspecting, investigating and reviewing health and safety conditions and practices" as

25 well as to make recommendations of implementations of corrective measures to

26 "eliminate unhealthy and unsafe conditions and practices" of the Refineries. (UF

27 No. 17.) Moreover, the CBA provides that USW members can refuse to perfonn

28 services that are deemed "unsafe" and refusal would lead to an immediate conferenceillim 
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between the union and the company. (UF No. 18.) In addition, a USWMember (such

as Simmons) at each of the facilities is elected to serve as Health & Safety

representative and investigate, review and improve the health and safety conditions and

practices at the Refineries. (UF Nos. 67- , 19.) Both Covarrubias and Simmons

testified that missed meal breaks for Operators raises a potential health and safety issue.

(UF No. 20.

Finally, the CBA provides for a grievance procedure to address union member

concerns about their work conditions. (UF No. 21.) Both Covarrubias and Simmons

testified that they, as union leadership, have utilized the grievance procedure to address

10 employee concerns. (UF No. 22.) Further, both testified that non-Operator employees

11 have filed grievances regarding meal periods, none of which were related to the 12-

12 Hour Shift Agreement. (UF No. 23.13 B. An Operator s Job Duties14 There are many different types of Operators at each refinery, who are generally

15 responsible for maintaining the safety of the facility by monitoring the refining process

16 and refining equipment. (UF No. 24. Two types of Operators are Console (or Inside)

17 Operators, and Field (or Outside) Operators. (UF No. 25.) Although job duties for

18 Console Operators and Field Operators vary by refinery, shift, and unit, as a general

19 matter, Console Operators monitor the refinery equipment and process and give

20 direction to Field Operators, who physically check and maintain the refinery equipment

21 in the field. (UF No. 26.22 Operators have an important role in ensuring the safety of the refinery equipment

23 which must be constantly monitored to ensure the equipment is functioning properly,

24 temperature levels are appropriate, and materials are being processed efficiently. (UF

25 No. 27); see also (UF No. 28) (the oil refining process must be "monitored

26 continuously. ). In the case of an emergency, Operators assist the refinery s fire and

27 safety professionals. (UF No. 29); (UF No. 30) (Prosser testimony that "The way we

28 manage our emergency response is that is a duty of operators , as well.

ill1m 
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C. Raudel Covarrubias

For the last year and a half, Covarrubias has worked exclusively as an Inside

Console Operator. (UF No. 31.) Between 1998 and his pennanent assignment as

Inside Operator, Covarrubias split his time between the Inside Operator and Outside

Operator positions. (UF No. 32.

Since 1997 , Covarrubias has been a member of the local union grievance

committee and a member of the local negotiating committee, the latter of which he has

been chairperson of since 2003. (UF No. 33.) He has also been a union steward since

1997. (UF No. 34.) As a union steward, it is Covarrubias ' job to hear complaints from

10 union members and investigate possible grievances. (UF No. 35.11 During his deposition, Covarrubias admitted that he did know how many times he

12 has missed a meal , or had a meal interrupted. (UF No. 36); (UF No. 37) ("Q: You

13 mentioned before our lunch break that you didn t know how many, exactly how many

14 breaks that you ve missed. Did you have any quantification of how many breaks you

15 missed or that were interrupted? A: I don t have a solid number on them. ). Although

16 he vaguely recalled missing "a couple" meals in April 2008 during a turnaround because

17 he chose to continue "prepping equipment " Covarrubias never told a manager that he

18 had missed a meal. (UF No. 38.) Other than the April 2008 turnaround, Covarrubias

19 could only specifically recall one situation where he cut his meal break short and "ate

20 real quick" to finish "prepping equipment for maintenance." (UF No. 39. When this

21 occurred, he did not tell anyone that he had cut his meal period short, nor did his

22 supervisor know that his meal was cut short. (UF No. 40.) Instead, he voluntarily chose

23 not continue his meal break when he was done because he "had work to do." (UF

24 No. 41.)25 Similarly, Covarrubias could not recall when he last had an interrupted meal due

26 to an alann, (UF No. 42), and had "no idea" how many times he had to interrupt a meal

27 at all. (UF No. 43.) He admitted that if his meal was ever interrupted during a shift, he

28 could take a meal break after the interruption, and it was his "preference" to do so. (UFillim 
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No. 44.) In fact, Covarrubias conceded that, a "majority" of the time, his meals went

uninterrupted. (UF No. 45) ("Q: SO the majority of the time you were not interrupted?

A: Yes.

Importantly, in the last five years, no one at ConocoPhillips has ever told

Covarrubias he could not take a meal break. (UF No. 46.) Nor has he ever complained

to a supervisor about an interrupted meal , (UF No. 47), or requested a meal break that a

manager denied. (UF No. 48.) In his capacity as union steward, he has never received a

complaint from an Operator about a missed meal break. (UF No. 49.

In fact, during his deposition, Covarrubias testified at length that he is able to take

10 meal breaks. (UF No. 50) ("Q: And during that 12-hour shift, you have to take meals; is

11 that correct? A: We have time to eat. ). He also admits that he has broad discretion over

12 when to eat his meals, and how long to take for his meal breaks. (UF No. 51.) In fact

13 Covarrubias sometimes takes as much as 45 minutes to an hour for his meal break. (UF

14 No. 52.15 Covarrubias always had access to kitchen facilities to prepare his meals. (UF

16 No. 53.) He will sometimes ask other Operators to "keep an eye" on his monitor while

17 he takes a meal break, and he will return the favor. (UF No. 54.) Covarrubias often

18 makes himself breakfasts of bacon and eggs, (UF No. 55), and lunches or dinners of

19 macaroni and cheese, hot dogs, and even steak. (UF No. 56.) Or, he and other

20 Operators order take-out meals from a local restaurant. (UF No. 57. On day shifts

21 Covarrubias usually eats between 11 :00 a.m. and 11 :30 a. , when the maintenance

22 crew takes their lunch. (UF No. 58.) He generally eats his meals with a group of other

23 Operators in the unit, in groups of up to eight Operators. (UF No. 59.) During breakfast

24 on the weekend shifts, it can take over an hour for him to prepare his food, and then sit

25 down and eat it with the four to five other Operators on the shift with him. (UF No. 60)

26 ("Q: Could it take it an hour, sometimes a little longer, and then you sit down have

27 breakfast; is that correct? A: Yes. ). He considers these group meals a "social

illim 
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1 gathering." (UF No. 61.) Even during busy times like turnarounds , the Operators sit

down together and eat meals. (UF No. 62.

During his shift, Covarrubias has ample leisure time. He makes several personal

cell phone calls of five to ten minutes each throughout the day, often to his children.

(UF No. 63.) He has to step outside, away from his console, to use his cell phone

because of poor reception inside. (UF No. 64.) Covarrubias has plenty of time during

his shift to "talk socially" with other Operators about "politics, personal stuff' and to

8 "joke around with each other." (UF No. 65.) Covarrubias also spends five to ten

minutes a day talking with his friend and fellow plaintiff, David Simmons. (UF

10 No. 66.11 D. David Simmons12 Simmons currently is and for a majority of the class period has been a Health and

13 Safety representative. (UF No. 67.) Simmons is the Health & Safety representative for

14 the USW at Wilmington and has held this position for the majority of the last five years

15 - from May 2003 to May 2005 , and from January 2007 to the present. (UF No. 68.

16 From May 2005 to January 2007 , Simmons worked as an Outside Field Operator. (UF

17 No. 69.18 Simmons is on the executive board of his local union, has been ConocoPhillips

19 unit designee since 2006 , and attends national bargaining meetings. (UF No. 70.) As

20 the Health & Safety representative, part of his job duties include "act(ing) as a liaison

21 between the union and the company when people have complaints about safe

22 conditions" as well as union member s job conditions. (UF No. 71.)23 As the Health & Safety representative, Simmons ' regular practice is to take a 30-

24 minute break for lunch at his discretion. (UF No. 72.)2 Whenever he misses a lunch

25 break, Simmons has been paid overtime. (UF No. 74.

2 Health & Saf~!y l"epresentatives work an eight-hour day shift and receive an
unpaid meal break. (UF No. 73.
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As an Operator, Simmons admitted in his deposition that he can and does take 30-

minute uninterrupted meal periods. (UF No. 75) ("Q: When is the last time you didn

eat? A: Well , I'm there 12 hours , I always eat.,, 3 He also concedes that it is within his

discretion as to when to eat, and how long of a break to take. (UP No. 77) ("Q: SO you

have discretion during that 12 hours on when to get something to eat, correct? A: I can

6 eat, yes.

In fact, Simmons could not recall any time during the past five years that he had

missed a meal break. (UF No. 78.) Simmons could not recall the last time his meal was

even interrupted, (UF No. 79), and could only recall one specific instance when his meal

10 was interrupted because a piece of equipment shut down. (UF No. 80.) Once he

11 finished dealing with the emergency, he was able to take his meal break. (UF No. 81.

12 Other than that one circumstance, Simmons could not quantify or describe another time

13 when he was not able to take a 30-minute uninterrupted meal period. (UF No. 82) ("

14 So you can t quantify for me how many of your periods to eat were shorter than 30

15 minutes? A: No , I can t."16 Simmons has never complained about a missed or interrupted meal break. (UP

17 No. 83) ("Q: SO you have never told a supervisor if you did not get a chance to eat

18 correct? A: No. ). Nor, in his capacity as union leader or Heath & Safety

19 representative, has he heard a complaint from an Operator about a missed or interrupted

20 meal break. (UF No. 84.) No supervisor has ever told Simmons not to take a meal

21 break. (UF No. 85.) Simmons also admits that he has never been disciplined for taking

22 too long of a break. (UF No. 86.23 As an Operator, Simmons had access to a kitchen in the outside shelter. (UF

24 No. 87.) He would use the kitchen to cook his meals, such as chicken breasts with

25 salad, and sometimes ordered food from local restaurants with other Operators. (UF

26 No. 88.) Although Simmons ' practice was to take 20-minute meal breaks , this was his

3 Simmons could only recall three times where he missed a meal. (UF No. 76.
All three were prior to 200 I and well before the statute of limitations. Id.
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choice and depended on whether or not he cooked his meal at the shelter or brought

food from home - no one instructed him to cut his meal period short. (UF Nos. 89-90.

As an Operator, Simmons often stepped away from the unit shelter. Once per

4 shift, a Field Operator must take reading sheets (reports that detail readings from the

outside equipment) to the Console Operator in the Central Control Room; this requires

that Operator to be away from the field unit for at least twenty minutes, while the other

Field Operators "monitor" that Operator s units. (UF No. 91.) Simmons also admits

there are other times when the Console Operator at the Central Control Room can

monitor the alann board when Simmons is away from the unit. (UF No. 92.10 Simmons also took time away from the unit for personal reasons. For example

11 Simmons is a cigar smoker, and admits in his deposition that he smokes at least three

12 cigars per shift in a designated outside area. (UF No. 93.) As an Operator, he also

13 spoke to his wife at least once per day on his cell phone for about ten minutes. (UF

14 No. 94. When shown gate records of his time as an Operator, Simmons admitted there

15 were times when he stepped away from his unit to return to his car and retrieve his keys

16 - a trip that he estimates would take him at least twenty minutes. (UP No. 95.17 
E. The Complaint

18 Plaintiffs, including Covarrubias and Simmons, filed the complaint in this action

19 on February 15 , 2008 alleging two claims: (1) failure to be provided with meal periods

20 and (2) violation of California s Unfair Competition Law. (UF No. 96.) Both

21 Covarrubias and Simmons testified that their decision to file a lawsuit was prompted by

22 news that employees at another refinery received a substantial settlement for missed

23 meal periods. (UF No. 97.) Additionally, both testified that prior to the news of the

24 settlement, or even after, neither complained to ConocoPhillips management about

25 missed meal periods. (UF No. 98.
26 III. ARGUMENT27 Summary judgment is appropriate when the non-moving party "fails to make a

28 showing sufficient to establish the existence of an element essential to that party s case6321876 
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and on which that party will bear the burden of proof at trial." Celotex Corp. v. Catrett

477 U.S. 317 , 322 (1986). The non-moving party cannot rest on "mere allegations" to

demonstrate the existence of a genuine issue of material fact. Fed. R. Civ. P. 56( e).

4 Rather, the non-moving party must demonstrate the existence of sufficient facts to

(1986).

Summary judgment is proper on Plaintiffs ' meal period claim because neither

10 Covarrubias nor Simmons can offer evidence that they did not receive meal periods. 

11 fact, both Covarrubias and Simmons testified that they regularly received 30 minutes or

12 more to prepare and eat their meals. Additionally, California law requires an employer

13 to make available a meal period, but it does not require that the employer guarantee that

14 all of its employees actually take a 30-minute break. Because the undisputed evidence

15 demonstrates that ConocoPhillips provided Plaintiffs with meal periods , and that

16 Covarrubias and Simmons actually took meal breaks, Plaintiffs ' claims fail as a matter

17 of law.

create a genuine issue for trial. Anderson v. Liberty Lobby, Inc. 477 U.S. 242 , 250

ConocoPhillips Is Entitled To Summary Judgment On Covarrubias
and Simmons ' Meal Break Claims.

Plaintiffs ' Meal Break Claims Fail As A Matter Of Law Because
NeIther CovarrubIas Nor SImmons Can Oiler EvIdence That They
Did Not Take Meal Breaks.

California law requires that employers provide employees with statutorily

mandated meal breaks. Cal. Lab. Code ~~ 226.7 and 512. No violation of these

22 statutes can occur if employees receive and regularly take meal breaks. Because the

23 undisputed evidence establishes that Covarrubias and Simmons never missed meal

24 periods, they cannot prove an essential element of their meal break claims, and thus

25 summary judgment is warranted. See Celotex 477 U.S. at 322 (in order to survive a

26 motion for summary judgment, a plaintiff must be able to demonstrate the existence of

27 credible evidence that would tend to prove each of the necessary elements of his

28 claims); Smolen v. Deloitte, Haskins Sells 921 F.2d 959 , 963 (9th Cir. 1990) (to6321876 
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demonstrate a genuine issue of fact, a plaintiff "must produce at least some significant

probative evidence tending to support the complaint."

Neither Covarrubias nor Simmons offered testimony about how many times they

had missed meal periods, or had meal periods interrupted. (UF Nos. 36- , 78 , 82.

In fact, the overwhelming evidence demonstrates that Covarrubias and Simmons

regularly had and took uninterrupted meal periods , some of which lasted up to an hour.

(UF Nos. 45 , 50 , 52 , 55- , 60 , 75.) Further, both testified that when they took meal

8 breaks, how many meal breaks they took during their shift, and even whether they took

meal breaks, was completely within their discretion as Operators. (UF Nos. 51 , 72 , 77

10 89.) Neither complained about not receiving meal breaks. (UF Nos. 47- , 83 , 98.

11 And, both testified that no supervisor ever instructed them to miss a meal period. (UF

12 Nos. 46, 85)13 As neither Covarrubias or Simmons can prove they actually missed any meal

14 periods, summary judgment as to both Plaintiffs is proper.15 2. en IfPlaintiffs Missed An
t Meal 

Periods. Their Meal Break
Claims Fail As A Matter Of aw Because ConocoPhllhps Satisfied
Its Obligations Under The Meal Period Statutes.17 a) ConocoPhillips Provided Meal Periods Required By Statute18 Even if Covarrubias and Simmons could cite a missed meal break, that would not

19 salvage their claim. The meal break statutes only require the employer to provide meal

20 periods; they do not require the employer to police employees and force them to take the

21 meal breaks provided. Because Covarrubias and Simmons have failed to identify a

22 single instance where ConocoPhillips prevented them from taking a meal break, their

23 claims must fail.24 Sections 226.7 and 512 of the California Labor Code set forth an employer s duty

25 to provide the opportunity for meal breaks. Section 226.7 provides that an employer

26 obligation with respect to meal periods is coextensive with its duty to offer paid rest

27 breaks. This provision states that " n)o employers shall require any employee to work

28 during any meal or rest period mandated by an applicable order of the Industrial Welfare6321876 
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Commission." Cal. Lab. Code 9 226.7(a) (emphasis added). Further, section 226.

states that " (iJf an employer fails to provide an employee a meal period or rest break in

accordance with an applicable order of the Industrial Welfare Commission, the

employer shall pay the employee one additional hour of pay at the employee s regular

rate of compensation for each work day that the meal or rest period is not provided." Id.

9 226.7(b) (emphasis added). Similarly, section 512 states that, in general, an employer

may not employ an employee for " more than five hours per day without providing the

employee with a meal period of not less than 30 minutes" or for "more than 10 hours

per day without providing the employee with a second meal period. Id. 9 512(a).10 The statutory tenn "provide" demonstrates that the California Legislature

11 intended only for employers to offer meal periods - not to ensure that those periods

12 were actually taken. Under California s rules of statutory construction, the words of a

13 statute must be given their "usual and ordinary meaning. People v. Loeun 17 Cal. 4th

14 1 , 9 (1997); see also Fed. Sav. Loan Ins. Corp. v. Butler 904 F.2d 505 , 510 (9th Cir.

15 1990) (in absence of interpretation by California Supreme Court, federal court applied

16 "settled principles of statutory construction under California law

). "

To ascertain the

17 common meaning of a word, a court typically looks to dictionaries. Arocho 

18 California Fair Plan Ins. Co. 134 Cal. App. 4th 461 466 (2005). The common

19 meaning of "provide" is "to furnish; supply," or "(tJo make available, afford.

20 American Heritage College Dictionary 1102 (3d ed. 2000).21 As this Court recently recognized in Kimoto v. McDonald s Corps. state and

22 federal courts interpreting California law on this point have been in accord. 2008 WL

24 4 Plaintiffs also brinK suit under IWC Wage Order No. 1-2001 , Cal. Code Regs. , tit. 8
9 11010. Compl. ~ 2-5. Subdivision 11 (a) of Wage Order No. 1 states that " (nJo

25 employer shall employ any person for a work period of more than five (5) hours without
a meal period of not less than 30 minutes." Tliis language is similar, but not identical , to

26 the governing statute, section 512, which specifies tnat the employer must simply
provid(eJ" a meallleriod. Cal. Lab. Code 9 5l2(a). The Wage Order does use the tenn

27 "providmg" when discussing required meal periods during work periods , as here, of
more than 1 0 hours. Cal. Code Regs. , tit. 8 , 9 11010 , subd. 11 ("An employer may not

28 employ an employ-ee for a work period of more than ten (l0) hours per qay without
providing the employee with a second meal period of not less than 30 mmutes....6321876 
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1 4690536 , *4 - 6 (Aug. 19 2008) ("If the issue were before it, the California Supreme

Court would adopt Defendant's construction of the meal and rest period provisions that

(an employer must "make the period available if (the employee) wants to take one, but

not () ensure that such rest periods are taken. citing Brinker Rest. Corp. v. Super. Ct.,

165 Cal. App. 4th 25 (Cal. App. , July 22 2008); White v. Starbucks Corp. 497 F. Supp.

2d 1080 , 1086 (N.D. Cal. 2007) ("(T)he court agrees that the words ' authorize ' and

7 'pennit' only require that the employer make rest periods available

); 

Lanzarone 

Guardsmark Holdings, Inc. 2006 WL 4393465 , *6 (C.D. Cal.2006) ("Under California

9 law, rest periods need only be authorized and pennitted, they need not be enforced or

10 actually taken.

); 

Brown v. Federal Express Corp. 249 F.R.D. 580 , 585 (C.D. Cal.2008)

11 ("It is an employer s obligation to ensure that its employees are free from its control for

12 thirty minutes, not to ensure that the employees do any particular thing during that

13 time.

). 

See also Perez v. Safety-Kleen Sys. , Inc. 253 F.R.D. 508 , 515 (N.D. Cal. Jul.

14 28 2008) Perez IF' There is no authority for the proposition that an employer is

15 liable for failing to provide meal breaks simply because an employee chooses to forego

16 a meal break in order to complete his or her work, absent evidence of a specific

17 employer policy or practice of discouraging breaks.18 No other interpretation of "provide" can be sustained. Indeed, if the Legislature

19 intended employers to ensure that employees took a 30-minute meal period, it would

20 have said so , as it does elsewhere in the Labor Code. California Labor Code

21 ~ 7861(c) (" (t)he employer shall ensure that each worker necessary to ensure safe

22 operation of the facility has received and successfully completed training ). It did not.

23 Further, construing "provide" to mean "ensure" would render parts of the Labor Code

25 5 The 
California Supreme Court granted review of the Brinker decision on

26 9ctober 22 , 7Q08 , thus superseding the Court of Appeal' s decision, but has not yet
Issued an OpInIOn.27 Additionally, the DLSE recently endorsed this plain meaning of the tenn
provide" by dismissing a meal period claim where the evidence demonstrated that

28 plaintiff was "authorizeo and pennitted" to take meal breaks. Mahrt v. Home Depot
s.A. , Inc. Case No. 08-51109 1 DD , at 4 (Dec. 14, 2006).6321876 
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